
1 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

 

 

 

 

 

 

 

 

COMMENTS OF DIRECTV, INC. 

 

I. INTRODUCTION 

Various state Attorneys General and an individual plaintiff have petitioned this 

Commission for a ruling that could impose strict liability penalties under the Telephone 

Consumer Protection Act of 1991 (“TCPA”) on a company if its goods and services are illegally 

telemarketed by an independent third party.  Liability would be imposed even if the company 

had no knowledge of or input into the telemarketing campaign, and even in circumstances where 

the company expressly forbids independent businesses from telemarketing its products.  Such 

liability is not consistent with the TCPA’s plain language or its stated goals, and would constitute 

an unprecedented leap that may actually have far-reaching and unintended consequences, 

including inducing the very behavior the TCPA seeks to prevent.  DIRECTV urges the 

Commission to carefully consider the issues and potential ramifications, and provides the 

comments below to illuminate the problems and unfairness of extending liability to the degree 

suggested by petitioners.  
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II. DISCUSSION 

A. A Call Placed By An Entity That Markets A Seller’s Goods Or Services 

Should Only Qualify As “Made On Behalf Of” Or “Initiated By” A Seller 

When That Entity Has Been Retained Or Contracted With To Make That 

Call On Behalf Of The Seller.  

The short answer to the Commission’s first question—whether a company is responsible 

for any call marketing its branded goods and services—is a definitive “No.”  Of course, there are 

instances when a company or seller (such as DIRECTV) directly retains an independent third 

party (such as a telemarketing agency) for the express purpose of telemarketing on its behalf.  

Contracts in such situations specify that the third party will make telemarketing calls at the 

direction of the seller and for the primary benefit of the seller.  The third party’s primary purpose 

in calling is not to seek its own commissions or profits during the call, but rather, to fulfill its 

obligations to make outbound calls for the seller.  In these circumstances, we agree that the seller 

can be liable for calls that do not comply with the TCPA and its safe harbors.  However, going 

beyond that circumstance, and imposing responsibility and liability for any call that may be 

made about a company’s goods and services, is unfair and problematic for the reasons discussed 

below.     

Sellers with branded goods or services (such as DIRECTV) often contract with 

independent third parties, granting them certain rights to market and sell the seller’s goods or 

services in exchange for payments or commissions.  The seller can—and most often does—

establish boundaries and prohibit activities by the third parties that do not comply with the law, 

including the TCPA.  Nevertheless, the third party is independent and working outside the direct 

control of the seller.  If the third party chooses to go beyond the established contract boundaries 

or law, the third party is in breach of the contract and the seller may exercise its contractual 

rights and remedies, including termination.  However, as in any arms’ length business 



3 

arrangement, a seller cannot control the day to day activities of the third party with whom it has 

contracted, nor can it prevent that third party from breaching contractual duties.   

Thus, an independent third party contracting to market and sell goods or services may 

agree in the contract to comply with all applicable laws.  The third party may even expressly 

agree that it will not engage in any outbound telemarketing—even activities that are perfectly 

appropriate under the TCPA.  Despite its contractual commitments, the third party may 

nevertheless turn to telemarketing in an effort to increase its sales and earn additional payments 

or commissions.  Worse yet, the third party may (unbeknownst to the company) engage yet 

another third party to solicit sales, and that third party—a step removed from the seller and 

without any contractual duties to the company—may turn to telemarketing.  These telemarketing 

activities are planned and conducted by third parties entirely outside the seller’s knowledge and 

approval, and in direct breach of the contractual restrictions imposed by the seller.  They are 

conducted by the third parties solely to advance their own business interests.  In these 

circumstances, it is clear under the TCPA’s express language that the third parties should bear 

sole responsibility and liability for calls made in violation of the TCPA, since it is the third 

party—and not the seller whose goods or services are being sold—that is the entity “making” 

and/or “initiating” the call.
1
     

It is inappropriate and unfair to extend liability to the seller who played no part in the 

telemarketing and itself is harmed by the third parties’ breaches of contract.  Moreover, 

extending liability to the seller in such a case might have the perverse effect of undermining the 

goals of the TCPA.  If third parties conclude that the blame and financial responsibility for their 

                                                 
1
 See 47 U.S.C. § 227(c)(3)(F); 47 U.S.C. § 227(b)(1)(B) (TCPA attaches liability to entity 

making and/or initiating a call). 
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independent and illegal telemarketing activities will be shifted to the seller, they will have little 

incentive to comply with the TCPA.  

The scenario just described is not by any means hypothetical.  DIRECTV’s own 

experience provides a useful illustration of why independent third parties are the sole entities that 

should be held responsible for telemarketing they alone elect to conduct and control.   

DIRECTV’s relationship with independent retailers is purely contractual in nature, and 

DIRECTV’s ability to influence the conduct of such retailers is limited by the confines of that 

contract.  The Independent Retailer Agreement each retailer signs with DIRECTV establishes an 

independent contractor relationship
2
, and the independent retailers formulate and implement their 

own marketing plans.  In addition, the contract obliges the retailer to comply with DIRECTV’s 

Telemarketing Policy, which prohibits any illegal forms of outbound telemarketing related to 

DIRECTV’s goods and services and expressly prohibits fax marketing, text message advertising, 

pre-recorded message advertising, and cold-call telemarketing.
3
     

Contrary to petitioners’ blanket characterization of sellers, DIRECTV is not an 

“unscrupulous company” seeking to evade the TCPA by “using outside entities to place millions 

of illegal, unwanted, and harassing telemarketing calls to American consumers.”
4
  DIRECTV 

takes the  TCPA and its mission  very seriously, going so far as to contractually require 

compliance with the TCPA and terminating independent retailers found to be acting in violation 

                                                 
2
  Relevant portions of DIRECTV’s Independent Retailer Agreement are attached hereto as 

Exhibit A.  Section 1.1 establishes the independent contractor relationship.  

3
  See id., Schedule 2.6(ii) (“Telemarketing Policy), pp. 19-27; see also id. at Sections 2.6 

(“Standard Policies”) (specifying that RETAILER will comply with the Schedule 2.6(ii) 

“Telemarketing Policy” provided with the contract) and 2.7 (“Standard of Conduct”) 

(specifying that RETAILER will comply with the TCPA). 

4
 Joint Petition of DISH Network, LLC and the United States, the States of California, Illinois, 

North Carolina, and Ohio for an Expedited Clarification of and Declaratory Ruling on the 

Telephone Consumer Protection Act of 1991 (“Joint Petition”) at 19. 
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of the TCPA.  In fact, a dedicated team at DIRECTV exists to promptly investigate any 

allegations of telemarketing violations by independent retailers; if a retailer is found to have 

violated the Telemarketing Policy, that retailer is terminated. 

And yet, while DIRECTV has contractually prohibited independent retailers from making 

illegal outbound telemarketing calls related to DIRECTV-branded goods and services, the ruling 

sought by the Plaintiff States and the individual Plaintiff in the matter before the Commission 

would nonetheless hold sellers such as DIRECTV liable under the TCPA for any illegal faxes, 

texts, or calls initiated by an independent retailer—even though such activities would be in 

breach of the retailer’s contract with DIRECTV.  Moreover, because  independent retailers are 

not required to be exclusive to DIRECTV,
 5

 DIRECTV could find itself facing liability for third 

party telemarketing speaking generally to “pay television services” even if such telemarketing 

was intended to result in the sale of a competing service. .  

Vicarious liability that could lead to staggering statutory damages makes no sense when 

DIRECTV has done all that it possibly can to prevent third parties with whom it does business 

from engaging in illegal telemarketing.
6
  Moreover, it would eviscerate the TCPA’s safe harbor 

provisions if a business were to be held responsible for the independent decision of a third party 

to breach its contract and violate the TCPA.  Indeed, beyond (1) imposing contractual rules, (2) 

reminding retailers about the rules in policies such as DIRECTV’s Telemarketing Policy, and (3) 

                                                 
5
  See Exhibit A, Section 1.3 (no exclusivity required of retailer).   

6
  As noted, DIRECTV contractually forbids illegal telemarketing and has a strict zero 

tolerance policy that means termination of retailers engaged in illegal telemarketing 

activities.  Moreover, DIRECTV does not benefit from an independent retailer’s illegal 

telemarketing; indeed, it is DIRECTV’s reputation and goodwill that is damaged if a third 

party illegally contacts consumers who are then angered and annoyed by the telemarketing.  

It is entirely speculative to assume that any slight gain in subscribers—which comes with 

substantial acquisition costs to DIRECTV—offsets the costs and inherent damage to 

DIRECTV. 
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terminating those retailers that breach their contracts by violating the rules, there is little else that 

a seller can do. 

While Congress could have included language in the TCPA extending liability to 

companies whose products are being sold by third parties, it did not do so.  This Commission 

should not take the TCPA further than Congress intended by imposing liability on a seller that 

itself is injured by the illegal telemarketing of independent third parties looking to boost their 

own businesses to the detriment of a seller’s brand and goodwill.   

Indeed, such vicarious liability does not advance the goals of the TCPA and is likely to 

jeopardize the goals and effective enforcement of the TCPA.  If the company whose goods and 

services are being marketed is to become liable for any independent retailer’s telemarketing 

activities—even activities specifically prohibited by the seller—there would be less incentive for 

third parties to comply with the TCPA because they would know another company (likely with a 

deeper pocket) would share (or entirely bear) the liability for their actions. 

And in the end, it would be consumers who would suffer from such penalties being 

assessed to sellers who did not initiate or make the illegal telemarketing calls.  In the first 

instance, if the “bad actors” are not held accountable for their actions, the unwanted calls will 

continue.  And second, sellers would need to pull out of the independent retailer channel in order 

to avoid liability, and consumers would lose local contacts and competitive choices between 

independent retailers.  Thus, DIRECTV urges the Commission to leave the liability where it was 

intended to fall under the plain language of the TCPA:  with the party that makes or initiates the 

call.  As detailed below, a company should only be responsible for an independent business’ 

telemarketing when the seller has retained a third party for the express and specific purpose of 

telemarketing on its behalf. 
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B. A Telemarketing Call Can Only Be Deemed To Have Been Made “On Behalf 

Of” A Seller, Triggering TCPA Liability, When The Call Is Made By The 

Seller Or At The Seller’s Request.  

The only telemarketing done “on behalf of” a company is the telemarketing that the 

company conducts itself, or requests/directs to be made on its behalf.  Holding a company 

responsible under the TCPA for independent third party telemarketing would be particularly 

unfair when the seller has widely disseminated a policy forbidding independent retailers from 

telemarketing the seller’s products, and/or has contractually prohibited telemarketing of its 

branded goods and services.  Some companies, such as DIRECTV, have taken both of these  

steps to dissuade independent retailers from conducting illegal telemarketing of its goods and 

services.  Especially when such steps are taken, it is inappropriate to deem conduct undertaken 

independently, without the seller’s input or approval and in violation of the seller’s rights, as 

conduct executed “on the seller’s behalf”.
7
  Indeed, “on behalf of” liability (which is not the 

liability that applies under the TCPA’s plain language
8
), should only apply to calls either made 

by the company or made at its request; it should not apply to calls made without a company’s 

knowledge or approval, and never to calls made in direct contravention of its wishes and rights.  

To again use DIRECTV’s experience as an illustration, DIRECTV does not provide any 

marketing funds to independent retailers for telemarketing, and does not provide independent 

retailers with phone numbers to call in any outbound marketing campaigns.  And while 

DIRECTV may have agreements with independent retailers that allow these third party entities 

to market DIRECTV products and services through means other than outbound telemarketing, 

DIRECTV does not control these entities or the manner in which they choose to conduct their 

                                                 
7
  See, e.g., Exhibit A, Sections 2.6-2.7 & Schedule 2.6(ii).   

8
  See Joint Petition at 10-13 (reviewing statutory provisions to demonstrate that “on behalf of” 

appears only in the enabling section, and not in the TCPA’s liability provisions). 
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businesses.
9
  DIRECTV provides every retailer with information on telemarketing laws, 

expressly prohibits illegal telemarketing, and urges each independent retailer to consult with 

counsel before engaging in any marketing campaign.
10

  If any independent retailer was to decide 

nonetheless to conduct telemarketing that violated the TCPA, DIRECTV would not control (1) 

the time frame and manner of the telemarketing campaign, (2) the phone or fax or text numbers 

to be called, (3) any scripts or messaging used, or (4) the technology used, because DIRECTV 

would not approve or help to fund an illegal outbound telemarketing campaign.  In fact, any such 

campaign would be conducted in violation of the third party’s contract with DIRECTV, and 

would lead to immediate termination.  

Thus, the Commission should decline extending liability to entities that have no 

knowledge of, participation in, or approval of telemarketing campaigns, and at a bare minimum, 

make clear that companies which require compliance with all laws and expressly address and 

prohibit telemarketing in violation of the TCPA are not liable for actions undertaken in violation 

of their contracts.     

If the Commission were instead to hold that any call selling a branded product is made 

“on behalf of” the seller of that brand and subjects the seller to potential liability, then the seller 

would face unpredictable and uncontrollable liability, and would be unable to do anything to 

protect itself from TCPA liability other than stop allowing any other business to market its 

brands.  As noted above, this result is not in the best interest of consumers, who currently enjoy a 

varied marketplace in which to shop for goods and services.  

Finally, as indicated by the discussion above, DIRECTV agrees generally that principles 

of agency should apply to the question of whether a call was made “on behalf of” a seller.  Such 

                                                 
9
  See Exhibit A, Section 1.1 (Appointment of Retailer as Independent Contractor).   

10
  See id., Schedule 2.6(ii), p. 19.   



9 

an approach would allow for flexibility to address a range of circumstances, including fraud on 

sellers by third party entities selling their products and services and those instances when an 

independent retailer decides to spurn the contract and engage in prohibited telemarketing 

activities that are prohibited by contract.  However, DIRECTV notes that it takes no position on 

the application of federal agency law rather than the various State laws on agency.  This is 

because under any agency law, a seller is not responsible for actions taken by a third party 

business in violation of its contract.
11

    

III. CONCLUSION 

In sum, it makes no sense under the design and language of the TCPA to impose liability 

on sellers (such as DIRECTV) for telemarketing activities conducted by independent retailers 

that are not conducted at the request or direction of the seller.  Particularly when a seller has a 

zero tolerance policy for illegal telemarketing calls, it would defy reason to then hold the seller 

responsible for illegal telemarketing activities conducted by an independent retailer for the 

primary purpose of increasing that retailer’s financial gain.  A seller cannot be forced to reap a 

crop that was sown without its consent, against its policies and procedures, without its direction 

or request, and in manner that damages its goodwill.   

                                                 
11

  Because DIRECTV’s independent retailers are not in a “joint venture” with DIRECTV (in 

fact, many retailers also sell the goods and services of DIRECTV’s competitors), federal 

joint venture law is irrelevant to DIRECTV and it thus takes no position on its applicability. 
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